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The Regulation of Insurance Intermediaries 
in the Australian Financial Services Market 
 
 
Abstract 
The insurance industry discharges a critical role in the Australian economy and is a significant 
part of the Australian financial services market. The industry relies upon intermediaries, the 
principal types being brokers and agents, to promote, arrange and distribute their products and 
services in the market. The pivotal role that they play in this context and sensitivities associated 
with the consumer oriented products, such as house and contents insurance, has ensured close 
regulatory attention. Of particular importance was the passage of the Insurance (Agents and 
Brokers) Act 1984 (Cth), a comprehensive attempt to address the responsibilities of 
intermediaries as well as particular problem areas associated with the handling of money.  
However with the introduction of financial services and market reform early in the new 
millennium this insurance intermediary specific regulatory approach was abandoned in favour of 
a market-wide strategy; that is, market reform was based upon across-the-board licensing, 
disclosure, conduct and fairness standards, and all financial products and services are now 
regulated at a generic level under Ch 7 of the Corporations Act 2001 (Cth).  
This article briefly explores the categories of insurance intermediaries and the relevant 
distinctions between them but focuses mainly upon the regulatory context in which they operate. 
This context transcends a strictly legal framework as the regulatory body, the Australian 
Securities and Investments Commission (ASIC), has sought to inform and guide the market 
through Policy Statements and Regulatory Guides. The usefulness of these guides as an 
adjunct to the legislation in explaining the scope and operation of regulatory framework is 
examined. In addition, the article looks at the self-regulatory and dispute resolution practices in 
this area and their impact. In conclusion an assessment of this across-the-board regulatory 
regime is advanced. 
 
1. Introduction 
The insurance industry, comprising life and general insurance business, discharges a critical role 
in the Australian economy1 and is a significant part of the Australian financial services market. 
The industry relies upon intermediaries, the principal types being brokers and agents, to 
promote, arrange and distribute insurance products and services in the market.2 The pivotal role 
                                                 
1 See, for example, the comments of the Hon Chris Bowen MP, Assistant Treasurer, Minister for Competition Policy 
and Consumer Affairs, Foreword to General Insurance Code of Practice (2009). 
2 The general insurance industry employs approximately 60,000 people and pays out an average of $76 million per 
day in claims.  The life insurance industry is equally significant.  As at 24 June 2009 there were 32 registered life 
insurance companies operating in Australia.  As at 31 December 2007 these companies managed $254.9 billion in 
 Page 2 of 25 
that these intermediaries play in this context and sensitivities associated with the consumer 
oriented products, such as house and contents insurance, has ensured close regulatory 
attention. Of particular importance was the passage of the Insurance (Agents and Brokers) Act 
1984 (Cth), a comprehensive attempt to address the responsibilities of intermediaries as well as 
particular problem areas associated with the handling of money.  
However with the introduction of financial services and market reform early in the new 
millennium this insurance intermediary specific regulatory approach was abandoned in favour of 
a market-wide strategy; that is, market reform was based upon across-the-board licensing, 
disclosure, conduct and fairness standards, and all financial products and services are now 
regulated at a generic level under Ch 7 of the Corporations Act 2001 (Cth). As Pearson explains: 
“An overriding objective of regulatory reform was cost effectiveness and regulatory 
neutrality. The Wallis3 recommendations sought regulation of similar products in a 
consistent way to improve comparability and the introduction of greater competitive 
neutrality. Competitive neutrality was said to require the regulatory burden to apply 
in a like way to all particular financial commitments or promises. Such a functional 
approach to regulation rather than the regulation of specific products should 
eliminate unnecessary distinctions, be flexible, prevent regulatory arbitrage and 
result in a more competitive and innovative market. The aim was to dispense with 
regulation according to product type and introduce uniform regulation according to 
product function, which would overcome any regulatory overlap.”4 
As a direct consequence of this approach the Insurance (Agents and Brokers) Act 1984 (Cth) 
was repealed by the Financial Services Reform (Consequential Provisions) Act 2001 (Cth)5 and 
intermediaries are now regulated by Ch 7 of the Corporations Act 2001 which was introduced by 
the Financial Services Reform Act 2001 (Cth). 
This article briefly explores the categories of insurance intermediaries and the relevant 
distinctions between them but focuses mainly upon the regulatory context in which they operate. 
This context transcends a strictly legal framework as the regulatory body, the Australian 
Securities and Investments Commission (ASIC), has sought to inform and guide the market 
through Policy Statements and Regulatory Guides. The usefulness of these guides as an 
adjunct to the legislation in explaining the scope and operation of regulatory framework is 
examined. In addition, the article looks at the self-regulatory and dispute resolution practices in 
this area and their impact. In conclusion an assessment of this across-the-board regulatory 
regime is advanced. 
 
2. Categories of Insurance Intermediaries 
                                                                                                                                                             
assets and received $51.6 billion in premium income for the year ended 31 December 2007. See Australian 
Prudential Regulatory Authority, Life Office Market Report 2007 (issued 15 April 2008). 
3 See the genesis to this reform: Financial System Inquiry, Final Report of the Financial System Inquiry (Wallis Report) 
(AGPS, 1997). 
4 G Pearson, “Risk and the Consumer in Australian Financial Services Reform” (2006) 28 Syd LR 99 at 109. 
5 Financial Services Reform (Consequential Provisions) Act 2001 (Cth), Sch 1 cl 245. 
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Most commercial and many retail insurance contracts are negotiated through intermediaries. 
Accordingly, insurance intermediaries such as insurance agents and brokers perform vitally 
important functions in the insurance arena, both in the context of arranging insurance cover and 
the settlement of claims.. Apart from Lloyd's and other limited exceptions, only incorporated 
companies can act as life or general insurers.6 Any company must, of necessity, act through 
individuals. Other than employees, these individuals will often be agents of the insurer or the 
client. Moreover, where a person wishes to insure with Lloyd's that person does not have direct 
access to individual underwriters but must use a Lloyd's broker.7  
Agents and brokers provide advice upon insurance cover and are involved in the claims 
settlement process. Loss adjusters or assessors are charged with the investigation and 
quantification of claims. The categories of insurance intermediaries are not restricted to brokers, 
insurance agents and loss adjusters.8 However, it is in relation to these three broad groups of 
individuals that a considerable volume of case law has arisen.9 Given the significance of the 
tasks undertaken by them, the often substantial amounts of money at stake, and the fact that the 
contract of insurance is one of utmost good faith, it is not surprising that insurance intermediaries 
become embroiled in many disputes. 
The principal types of intermediaries who arrange insurance cover are insurance brokers and 
insurance agents and, at common law, the distinction between the two is often blurred. The 
fundamental difference between them, according to Lush J in Norwich Fire Insurance Society 
Ltd v Brennans (Horsham) Pty Ltd is: 
“[B]etween a person, firm or company which carries on an independent business of 
placing insurance upon the instructions of clients and whose basic relationship of 
agency is with the client, and the insurer's agent whose function is to procure 
persons to insure with his principal, the insurer, and whose basic relationship of 
agency is therefore with the insurer.”10 
In Western Australian Insurance Co Ltd v Dayton, Isaacs ACJ described insurance agents as 
“gatherers” who were invested with authority to go out and “direct in some way the flow of 
premiums to the coffers” of insurance companies.11 Insurance agents are usually tied to a 
particular insurer,12 and in many cases they are simply full-time employees of the insurer such 
as senior management personnel or staff officers (although they may not be known as agents in 
                                                 
6 See Life Insurance Act 1995 (Cth), s 17; Insurance Act 1973 (Cth), s 21. 
7 See Insurance Broking Practice and the Law (Informa, subscription service) Ch 21. 
8 For example, senior management personnel, district or area managers, inspectors, office staff, collecting agents and 
employee loss adjusters may all be subsumed under the umbrella of insurer's representatives: see F Marks and A 
Balla, Guidebook to Insurance Law in Australia (2nd ed, CCH, 1987) pp 97–104. 
9 See Professional Liability, “Insurance Brokers” [27.6.5] – [27.6.20]. 
10 Norwich Fire Insurance Society Ltd v Brennans (Horsham) Pty Ltd [1981] VR 981; (1981) 1 ANZ Insurance Cases 
60-446 (FC), Lush J at 985 (VR). See also Re Colin Williams (Insurance) Pty Ltd (in liq) [1975] 1 NSWLR 130; [1975–
1976] CLC 40-202, Helsham J at 135 (NSWLR); Gold Star Insurance Co Ltd v Gaunt [1998] 3 NZLR 80; (1992) 7 
ANZ Insurance Cases 61-097 (NZCA). 
11 Western Australian Insurance Co Ltd v Dayton (1924) 35 CLR 355; [1925] VLR 533, Isaacs ACJ at 376 (CLR). 
12 See, eg Prudential Assurance Co Ltd v Rodrigues [1982] 2 NZLR 54; (1982) 2 ANZ Insurance Cases 60-502 
(NZCA). 
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this role). They may, however, operate as multi-agents, that is, as persons who act as an agent 
for more than one insurer in respect of a given class of insurance business, and receive 
commission on insurance cover arranged. 
The role of an insurance broker is quite distinct. The insured approaches the broker to obtain 
advice on the nature and quantum of cover required for the particular insured's needs, and to 
arrange a policy with an appropriate insurer at the most competitive rate. In the exercise of these 
functions, there can be little doubt that the broker is acting as an agent and adviser of the 
insured.  
Not so clear cut is the situation where a broker enters into a “binder” with an insurer. A binder is 
an arrangement whereby the broker is authorised by an insurer to grant final cover himself or 
herself and, in many cases, to settle claims in certain classes of business, subject to specified 
limits. When a broker is acting under a binder, he or she is exercising underwriting and claims 
settlement functions delegated to him or her by the insurer and, in this context, must be acting 
as agent for the insurer.13 Therefore, while the fundamental distinction between an insurance 
agent and an insurance broker as expressed by Lush J in Norwich Fire Insurance Society Ltd v 
Brennans (Horsham) Pty Ltd may hold true in the majority or even overwhelming number of 
cases, it is by no means an invariable distinction. 
For example, it has been held that an agent under the direct employment and control of an 
insurer was an agent of the insured in the particular situation of completing a proposal on behalf 
of an insured,14 and where a broker was not merely acting on behalf of clients in the negotiation 
of insurance contracts, but had authority to issue interim cover on behalf of an insurer, such a 
broker was, in the eyes of the common law, acting as an agent for the insurer.15 Moreover, the 
courts have accepted that a broker may, in respect of the exercise of his or her functions in 
relation to a particular contract of insurance, be in the invidious position of being agent for both 
insured and insurer.16  
This is by no means uncommon in the agency context, as auctioneers, solicitors, stockbrokers 
and others may, in respect of different components of a single transaction, be acting as agent for 
                                                 
13 See Australian Law Reform Commission, Insurance Agents and Brokers, Report No 16 (AGPS, 1980) at [43]. 
14 See Newsholme Bros v Road Transport & General Insurance Co Ltd [1929] 2 KB 356, where the English Court of 
Appeal held that where the proponent requested an insurer's agent to fill in a proposal on his behalf, the insurer's 
agent was acting as agent for the insured. See also Jumna Khan v Bankers & Traders Insurance Co Ltd (1925) 37 
CLR 451; 27 SR (NSW) 13; 43 WN (NSW) 98; O'Connor v BDB Kirby & Co [1972] 1 QB 90; [1971] 2 WLR 1233; 
[1971] 2 All ER 1415 (CA); but see Maye v Colonial Mutual Life Assurance Society Ltd (1924) 35 CLR 14; Western 
Australian Insurance Co Ltd v Dayton (1924) 35 CLR 355; [1925] VLR 533; Stone v Reliance Mutual Insurance 
Society Ltd [1972] 1 Lloyd's Rep 469 (CA). 
15 See Stockton v Mason [1978] 2 Lloyd's Rep 430 (CA); Woolcott v Excess Insurance Co Ltd [1979] 1 Lloyd's Rep 
231 (CA), Megaw LJ at 240; Advision Pty Ltd v Preservatrice Skandia Insurance Ltd (1984) 3 ANZ Insurance Cases 
60-574 (VSC); Jimaco Clothing Pty Ltd v Norwich Winterthur Insurance (Aust) Ltd (1985) 3 MVR 150; 3 ANZ 
Insurance Cases 60-640 (VSC). 
16 See Anglo-African Merchants Ltd v Bayley [1970] 1 QB 311; [1969] 2 WLR 686; [1969] 2 All ER 421; North & South 
Trust Co v Berkeley [1971] 1 WLR 470; [1971] 1 All ER 980 (QBD); Northwestern Mutual Insurance Co v JT O'Bryan 
& Co (1974) 51 DLR (3d) 693 (BCCA); Dovewell Pty Ltd v Manufacturers Mutual Insurance Ltd (1986) 4 ANZ 
Insurance Cases 60-726 (QSC); Menzies v Security & General Insurance Co (NZ) Ltd (1990) 6 ANZ Insurance Cases 
61-029 (NZHC), Towle J at 76,891. 
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two different principals.17 
There are currently 700 registered insurance brokers in Australia18 but commentators suggest 
that the numbers may be halved over the next 10-15 years due to rationalisation of the 
insurance broking industry.  As N Petterson, Chief Executive of the National Insurance Brokers 
Association (NIBA) comments: 
“Some brokers have found it difficult to cover overheads and have the necessary 
manpower to negotiate effectively with insurers.  That’s why cluster and aggregator groups 
remain vital to the lifeblood of these brokers.”19 
 
3. Financial Services and Market Regulation 
The business and conduct of insurance intermediaries such as agents and brokers is regulated 
by the Corporations Act 2001 (Cth) ("Act").  This part of the article will provide a brief overview 
with particular emphasis on those provisions of particular relevance or application to insurance 
intermediaries.  The scope of and terminology employed in the Act must be explained in order to 
understand its application. 
Chapter 7 of the Corporations Act 2001 requires all individuals, trustees, partnerships or 
companies providing financial products or services or advice on a financial product to have an 
Australian financial services licence, or be the representative of a licensee.20 As there is a single 
licensing system, a single licence covers all financial services with authorisation provided for 
specific products and services that the holder is accredited to provide.21 
The Act defines a “financial product”22 as “a facility through which, or through the acquisition of 
which, a person makes a financial investment, manages financial risk or makes non-cash 
payments.23  Taking out insurance clearly qualifies as managing financial risk and, further, 
general insurance is included expressly as a financial product in the Act.24  The Act also 
                                                 
17 See Emmerson v Heelis (1809) 2 Taunt 38; 127 ER 989 (auctioneer); Gavaghan v Edwards [1961] 2 QB 220; 
[1961] 2 WLR 948; [1961] 2 All ER 477 (CA) (solicitors); Fox v Everingham (1983) 76 FLR 170; 50 ALR 337 (FCAFC) 
(solicitors); Jones v Canavan [1972] 2 NSWLR 236 (CA) (stockbrokers). This practice, however, is fraught with danger 
as the agent may find himself or herself in the position where there is an irreconcilable conflict of interests; in pursuing 
the interests of one principal the agent will breach his or her duty to the other unless that other has given informed 
consent to the transaction. See, eg Fullwood v Hurley [1928] 1 KB 498 (CA), Lord Hanworth MR at 502; Eagle Star 
Insurance Co Ltd v Spratt [1971] 2 Lloyd's Rep 116 (CA), Megaw LJ at 133; Excess Life Insurance Co Ltd v Firemen's 
Insurance Co of Newark New Jersey [1982] 2 Lloyd's Rep 599 (QBD); O'Connor v Hart [1983] NZLR 280 (CA) 
(reversed on other grounds in Hart v O'Connor [1985] AC 1000; [1985] 3 WLR 214; [1985] 2 All ER 880; [1985] 1 
NZLR 159; [1985] ANZ ConvR 311 (PC)). 
18 See www.niba.com.au; 25 January 2010 
19 See www.niba.com.au; 25 January 2010 
20 See Corporations Act 2001 (Cth), Pt 7.6. See sections 910A – 917F. 
21 See, eg Corporations Act 2001 (Cth), s 914A. 
22 Corporations Act 2001 (Cth), s 763A 
23 Corporations Act 2001 (Cth), s 763A(1).  See, for example, The Barclay MIS Group of Companies Pty Ltd v ASIC 
[2002] FCA 1606; (2003) 21 ACLC 238. 
24 Corporations Act 2001 (Cth), s 763C. 
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expressly provides that contracts of insurance and of life insurance, within the meaning of the 
Life Insurance Act 1995, are financial products.25  Expressly exempt from categorisation as 
financial products are health insurance26, insurance provided by the Commonwealth27, State of 
Northern Territory Insurance28, insurance entered into by the Export Finance and Insurance 
Corporation29 and reinsurance.30 
In the context of insurance, a person provides a financial service if that person provides financial 
product advice, deals in a financial product or “makes a market” for a financial product.  A 
person provides financial product advice if (s)he makes a recommendation or statement of 
option, or a report to either effect, that is intended to influence a person in relation to a particular 
financial product and could reasonably be regarded as being intended to have such an 
influence.31  Applying for or acquiring a financial product, underwriting securities or interests, 
varying a financial product and disposing of a financial product all constitute “dealing” in financial 
products.32  Making a market for a financial product includes the regular statement of prices at 
which a person proposes to acquire or dispose of financial products on their own behalf and 
other persons have a reasonable expectation that they will be able to regularly effect 
transactions at the stated prices.33 
Extensive obligations are imposed upon market licensees regarding compliance with licence 
conditions, adequate arrangements for supervising the market including monitoring the 
performance and conduct of market participants and having adequate resources (financial, 
technological and human) to operate the market properly.34  A financial market for purposes of 
the Corporations Act 2001 is a facility through which offers to acquire or dispose of financial 
products are regularly made or accepted.35  Licensed market participants who provide services 
to retail clients must have a compensation regime.36 
As discussed, person who carries on a financial services business in Australia must hold an 
Australian financial services licence covering the provision of financial services.37 In ASIC v 
Triton Underwriting Insurance Agency38 the defendant arranged public liability and similar 
insurance for community centres, community groups and businesses associated with the leisure 
                                                 
25 Corporations Act 2001 (Cth), s 764A(1). 
26 Corporations Act 2001 (Cth), s 765A(1)(c), (ca). 
27 Corporations Act 2001 (Cth), s 765A(1)(d). 
28 Corporations Act 2001 (Cth), s 765A(1)(e). 
29 Corporations Act 2001 (Cth), s 766A(1)(f). 
30 Corporations Act 2001 (Cth), s 765A(1)(g). 
31 Corporations Act 2001 (Cth), s 766B. 
32 Corporations Act 2001 (Cth), s 766C. 
33 Corporations Act 2001 (Cth), Pt 7.2. 
34 Corporations Act 2001 (Cth), s 792A. 
35 Corporations Act 2001 (Cth) s 767A(1). 
36 Corporations Act 2001 (Cth), s 881A. As to the definition of “retail client”, see Corporations Act 2001, s 761G. 
37 Corporations Act 2001 (Cth), s 911A.  ASIC v Letten [2010] FCA 140. 
38 [2003] NSWSC 1145. 
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industry, such as amusement parks and horse riding establishments.  These covers were placed 
with Trans Pacific Insurance Corporation, a company incorporated in the Cayman Islands.  
Triton, acting under an agency agreement and a claims servicing agreement with Trans Pacific, 
operated in Australia and had contact with Australian intermediaries seeking to arrange 
insurances for their clients.  ASIC’s submission was that Triton was not licensed notwithstanding 
that it was dealing in a financial product and providing financial product advice in contravention 
of the Corporations Act.  In summarising the ASIC position, Barrett J observed: 
“The public is therefore subjected to the risks involved in being exposed to financial 
solicitation on behalf of an entity whose qualities have not been measured against 
and therefore have not been found to confirm to the statutory and administrative 
standards for the grant of licences.” 
While the interlocutory injunctions sought by ASIC were refused, interlocutory orders precluding 
the movement of money and property out of Australia pending trial were made.  The Court 
recognised the clear public interest in ensuring that unlicensed persons do not undertake activity 
for which a licence is required since the protection of the public intended to be secured by the 
screening and vetting involved in the grant of the licence and the ongoing supervision of 
licensees is otherwise absent. 
However a person is exempt from the requirement to hold an Australian financial services 
licence for a financial service if they are providing the service as a representative of a second 
person who carries on a financial services business and who is licensed or exempt from having 
to hold a licence.39  
A financial services licensee must: 
(a) do all things necessary to ensure that the financial services covered by the licence 
are provided efficiently, honestly and fairly; and 
(b) have in place adequate arrangements for the management of conflicts of interest 
that may arise wholly, or partially, in relation to activities undertaken by the licensee 
or a representative of the licensee in the provision of financial services as part of the 
financial services business of the licensee or the representative; and 
(c) comply with the conditions on the licence; and 
(d) comply with the financial services laws; and 
(e) take reasonable steps to ensure that its representatives comply with the financial 
services laws; and 
(f) unless the licensee is a body regulated by [the Australian Prudential Regulation 
Authority (APRA)] – have available adequate resources (including financial, 
technological and human resources) to provide the financial services covered by the 
licence and to carry out supervisory arrangements; and 
                                                 
39 Corporations Act 2001 (Cth), ss 911A(2), 911B. 
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(g) maintain the competence to provide those financial services; and 
(h) ensure that its representatives are adequately trained, and are competent, to provide 
those financial services; and 
(i) if those financial services are provided to persons as retail clients – have a dispute 
resolution system complying with [s 912A(2)]; and 
(j) unless the licensee is a body regulated by APRA – have adequate risk management 
systems; and 
(k) comply with any other obligations that are prescribed by regulations made for the 
purposes of this paragraph.40 
Recent cases involving financial services licensees have served to clarify the scope and 
operation of the key components of section 912A of the Corporations Act 2001 (Cth – in 
particular, the quality, honesty and impartiality of advice and compliance with regulatory and 
dispute resolution matters.  For example, in ASIC v Citigroup Global Markets Australia Pty Ltd 
(2007) 241 ALR 705 the obligation of a financial services licensee to manage conflicts of interest 
was considered by the Federal Court.  Citigroup, through different teams within it provided 
“corporate advisory services” and “investment banking services”.  Employees in areas exposed 
to confidential, market sensitive information, such as those engaged in investment banking, 
were described as “private side employees”.  Employees in areas not exposed to such 
information, such as those engaged in equities trading, were described as “public side 
employees”.  One of Citigroup’s public side employees purchased shares in a takeover target at 
a time when private side employees were advising a client in relation to the takeover of that 
target.  ASIC alleged that by purchasing shares in the takeover target Citigroup had placed itself 
in a position where its duty of loyalty to its client had conflicted with its own interests in profiting 
from the acquisition of the takeover target’s shares.  ASIC did not allege that the public side 
employee had inside knowledge.  In the circumstances the Court held that Citigroup had not 
contravened the Act.  The mandate letter between the client and Citigroup clearly excluded a 
fiduciary relationship and the structural arrangements under which the bank had organised itself 
to manage, or eliminate conflicts, had been adequate.  Particular reference was made to the 
following techniques to manage conflicts of interest; namely, physical separation by 
departments, educational programs, procedures for dealing with “crossing the wall”, monitoring 
by compliance officers and disciplinary sanctions.  The Court makes express mention of 
“Chinese walls” as a technique for managing conflicts of interests which continue to exist.41 
In Australian Timeshare and Holiday Ownership Council Ltd and ASIC42 the obligation upon a 
holder of an Australian Financial Services Licence providing financial services to retail clients to 
have a dispute resolution service was considered.  Such a system comprises both an internal 
dispute resolution system and membership of one or more external dispute resolution (EDR) 
                                                 
40 Corporations Act 2001 (Cth), s 912A.  See, for example, Lawrence v Brighton Hall Securities Pty Ltd (in liq) [2009] 
FCA 1425. 
41 See Prince Jefri Bolkiah v KPMG [1999] 2 AC 222 (use of “Chinese walls”). 
42[2008] AATA 62. 
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schemes approved by ASIC.  The Deputy President of the Administrative Appeal Tribunal S.A. 
Forgie observed that: 
“an EDR scheme of the sort contemplated by s912A(2) must be one that puts in 
place a set of procedures that lead to a decision resolving the dispute or finding an 
answer to it in a way that accords with procedural fairness.”43 
Regulations 7.6.02 and 7.6.03 of the Corporations Regulations 2001 provide that ASIC must 
take certain matters into account in approving standards or requirements relating to internal 
dispute resolution, or in approving an external dispute resolution scheme.44  In relation to internal 
dispute resolution procedures regard must be had to Australian Standard AS 4269 1995 on 
Complaints Handling published by Standards Australia.  In relation to external dispute resolution 
schemes ASIC must consider the scheme’s accessibility, independence, fairness, accountability, 
efficiency and effectiveness.  These elements receive detailed examination in the Australian 
Timeshare case with the interplay between effectiveness and accessibility being well made.  As 
the Deputy President of the Administrative Appeals Tribunal comments: 
“[An EDR scheme] cannot be accessible unless it is known to those who may wish 
to use its services, can be contacted readily and it has procedures that can be 
understood and followed”45 
The requirement that a licensee perform his/her duties “efficiently, honestly and fairly” has been 
extensively considered in relation to persons holding a dealer's license or an investment 
adviser's license in the securities industry.46  This expression is found in sections 826(1) and 
829(1) of the Corporations Act 2001 (Cth) in relation to these licensees.  As the cases 
considering this expression turn upon their particular facts there are few general propositions 
that can be extracted.  It is clear, though, that a licensee must supervise its representatives, 
including the establishment and enforcement of standards of conduct expected of 
representatives relevant to the relevant class of business.  Adequate training and monitoring of 
compliance is also inherent in conducting an efficient and honest business. 
If a financial services licensee provides a financial service to persons as retail clients47, the 
                                                 
43At paragraph 261. 
44 See also discussion in MASU Financial Management Pty Ltd v Finance Industry Complaints Service Ltd [2004] 
NSWSC 826; (2004) 186 FLR 829. 
45 At paragraph 268.  As to the Insurance Industry, it should be noted that the Insurance Council of Australia 
supported and facilitated the establishment of the Financial Ombudsman Service Ltd which started operation on 1 
July 2008.  This Financial Ombudsman Service (FOS) merged three external dispute resolution schemes: Insurance 
Ombudsman Service (IOS), Banking and Financial Ombudsman Service (BFSO) and Financial Industry Complaints 
Service (FICS).  Under a General Insurance Code of Practice, subscribed to by more than 90% of the industry’s 
general insurance providers, FOS is the independent external dispute resolution scheme.  The new Terms of 
Reference for FOS came into effect from 1 January 2010, following ASIC approval on 18 December 2009.  Generally, 
see Insurance Council of Australia Annual Report 2009. 
46 See, for example, Nisic v Corporate Affairs Commission (1990) 8 ACLC 514; McLachlan v ASIC [1999] FCA 244; 
ASIC v Donald [2003] FCAFC 318; ASIC v Saxby Bridge Financial Planning Pty Ltd [2003] FCAFC 244; Re David 
Tweed and ASIC [2008] AATA 514; Re Brown and ASIC [2009] AATA 286. 
47 For the definition of “retail client”, see Corporations Act 2001 (Cth), s 761G. Of particular note is s 761G(5) which 
provides that if a financial product or financial service provided to a person relates to a general insurance product, the 
product or service is provided to the person as a retail client if (1) the person is an individual; or (2) the insurance 
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licensee must have arrangements for compensating those persons for loss or damage suffered 
because of breaches of obligations under Ch 7 of the Corporations Act 2001 (Cth), by licensees 
or their representatives.48 
In granting an Australian financial services licence49 the Australian Securities and Investments 
Commission (ASIC) must be satisfied (where the applicant is not a single natural person) that: 
(i) if the applicant is a body corporate – there is no reason to believe that any of the 
applicant's responsible managers are not of good fame or character; or 
(ii) if the applicant is a partnership or the trustees of a trust – there is no reason to 
believe that any of the partners or trustees who would perform duties in connection 
with the holding of the licence are not of good fame or character …50 
Where the applicant is a natural person the same standard applies; ASIC must have no reason 
to believe that he or she is not of good fame or character.51 ASIC has broad powers to vary, 
suspend or cancel licences.52 
ASIC has through Policy Statements and Regulatory Guides issued and re-issued documents to 
help licensees and applicants to meet their obligations and to understand assessment and 
compliance processes.53 
The effect of these Policy Statements and Regulatory Guides have been judicially considered.  
In Re Power and ASIC54 an applicant for a financial services licence had to demonstrate that he 
met the organisational competency obligations pursuant to section 912A of the Corporations Act 
2001 (Cth).  In relation to knowledge and skills, ASIC stated that an applicant by reference to 
                                                                                                                                                             
product is for use in connection with a small business. The general insurance product must be motor vehicle 
insurance, home building insurance, home contents insurance, sickness and accident insurance, consumer credit 
insurance, travel insurance or personal and domestic property insurance. 
48 Corporations Act 2001 (Cth), s 912B. 
49 Corporations Act 2001 (Cth), ss 913A, 913B. 
50 Corporations Act 2001 (Cth), s 913B(3). 
51 Corporations Act 2001 (Cth), s 913B(2). 
52 Corporations Act 2001 (Cth), ss 915A – 915J.  See, for example, ASIC v Administrative Appeals Tribunal (2009) 
263 ALR 411. 
53 For example the following documents are of particular relevance to this article: 
 Regulatory Guide 172: Australian Market Licences: Australian Operators (previously Policy Statement 172); 
Issued 6 March 2002; Reissued as RG172 on 5 July 2007. 
 Regulatory Guide 146: Licensing: Training of Financial Product Advisors (previously Policy Statement 146); 
Issued 22 November 2007; Updated 20 August 2008; December 2009. 
 Regulatory Guide 166: Licensing: Financial Requirements (previously Policy Statement 166); Issued 20 
December 2001; Updated 8 November 2002; December 2009; Reissued 13 May 2005; June 2007. 
 Regulatory Guide 175: Licensing: Financial Product Advisers – Conduct and Disclosure; Issued 22 May 
2009. 
 Regulatory Guide 126: Compensation and Insurance Arrangements for AFS Licensees; Issued 27 November 
2007; Updated 28 March 2008 and 26 October 2009. 
54 (2005) 23 ACLC 
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PS164 could demonstrate organisational competency.  The Policy Statement gave five 
alternative and “most common” ways of establishing professional qualifications and experience 
of responsible managers.  The Administrative Appeals Tribunal, in granting the application to 
review ASIC’s decision, pointed out that ASIC and the applicant were labouring under a 
misapprehension in assuming that the applicant had to show that he satisfied one of the five 
alternatives in PS164.  It was necessary in each case to look at the position of the applicant 
overall and in light of the “nature, scale and complexity” of the business and its needs.  An 
applicant who was unable to bring himself or herself within the bounds of one of the “most 
common” ways of demonstrating organisational competence may, nevertheless, have a 
sufficient mix of knowledge and skills to satisfy the legislative requirements.55 
The Corporations Act 2001 (Cth) provides expressly for the process whereby a financial services 
licensee may give a person, being the authorised representative, a written notice authorising 
that person to provide a specified financial service or financial services on behalf of the 
licensee.56 A person can be the authorised representative of two or more financial services 
licensees but only if: 
(a) each of those licensees has consented to the person also being the authorised 
representative of each of the other licensees; or 
(b) each of those licensees is a related body corporate of each of the other licensees.57 
A financial services licensee cannot be the authorised representative of another financial 
services licensee58, however there is one exception to this rule. The exception is where a 
financial services licensee may be the authorised representative of another financial services 
licensee who is an insurer, if the authorised licensee acts under a binder given by the insurer.59 
For all purposes connected with contracts that are risk insurance products, or with claims 
against the insurer, in respect of which the authorised licensee acts under the binder: 
(a) the authorised licensee is taken to act on behalf of the insurer and not the insured; 
and 
(b) if the insured in fact relied in good faith on the conduct of the authorised licensee, the 
authorised licensee is taken to act on behalf of the insurer regardless of the fact that 
                                                 
55 See also discussion in Re Drake (No.2) (1979) 2 ALD 634; Drake v Minister  for Immigration and Ethnic Affairs 
(1979) 24 ALR 577; Australian Timeshare and Holiday Ownership Council Ltd and ASIC [2008] AATA 62. 
56 Corporations Act 2001 (Cth), s 916A. 
57 Corporations Act 2001 (Cth), s 916C(1). 
58 Corporations Act 2001 (Cth), s 916D. 
59 Corporations Act 2001 (Cth), s 916E. For the definition of “binder” see s 761A which defines the term to mean “an 
authorisation given to a person by a financial services licensee who is an insurer to do either or both of the following: 
(a) enter into contracts that are risk insurance products on behalf of the insurer as insurer; or (b) deal with and settle, 
on behalf of the insurer, claims relating to risk insurance products against the insurer as insurer; but does not include 
an authorisation of a kind referred to in paragraph (a) that is limited to effecting contracts of insurance by way of 
interim cover unless there is also in existence an authority given by the insurer to the person to enter into, on behalf of 
the insurer and otherwise than by way of interim cover, contacts of insurance”. 
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the authorised licensee did not act within the scope of the binder.60 
Accordingly a person who acts under a binder in relation to an insurance contract or claim shall, 
with respect to all matters relating to the contract or claim, be acting on behalf of the insurer 
even if the scope of the binder is exceeded, provided it was reasonable for the insured to rely 
upon the authorised licensee in the circumstances.61 
These provisions encompass a common situation for insurance brokers. The common law 
generally regards a broker as agent for an insured, but the broker is deemed to be agent of the 
insurer when exercising final underwriting or claims settlement functions pursuant to binder 
arrangements. The definition of “binder” does not embrace an authority to issue interim cover if 
the intermediary's only authority from the insurer to issue insurance is limited to interim cover.62 
Where a broker, for example, is authorised by an insurer to make a final underwriting decision as 
to cover or the settlement of a claim, it accords with agency principles to regard the broker as 
acting as agent of the insurer. 
Financial services licensees, in providing financial services, are subject to extensive disclosure 
requirements.63 For example, there are obligations imposed upon financial services licensees 
and their authorised representatives to give a Financial Services Guide (FSG) if the financial 
service is provided to a retail client.64 As a general rule the FSG must be given to the client as 
soon as practicable after it becomes apparent to the providing entity that the financial service will 
be, or is likely to be, provided to the client, and must in any event be given to the client before 
the financial service is provided.65 
A FSG given by a financial services licensee must meet detailed content requirements including 
statements and information covering the name and contact details of the providing entity; 
information about the kinds of financial services the providing entity is licensed to provide; the 
remuneration (including commission) arrangements; information about any associations or 
relationships between the providing entity, or any related body corporate, and the issues of any 
financial products, being associations or relationships that might reasonably be expected to be 
capable of influencing the providing entity in providing any of the authorised services; 
information about the dispute resolution system covering complaints; any binder arrangements; 
and the date on which the FSG was prepared.66 Similar obligations are imposed upon authorised 
representatives.67 
                                                 
60 Corporations Act 2001 (Cth), s 916E(2). 
61 Compare the provision under the now-repealed Insurance (Agents and Brokers) Act 1984 (Cth), s 15. 
62 Insurance Contracts Act 1984 (Cth), s 11(2) defines an “interim contract of insurance” as “a contract of insurance 
that is intended by the insurer: (a) to provide temporary insurance cover; and (b) to be replaced or superseded by 
another contract of insurance; whether or not the contract is evidenced by a document of the kind usually known as a 
cover note”.  
63 Corporations Act 2001 (Cth), Pt 7.7.  
64 Corporations Act 2001 (Cth), ss 941A, 941B. 
65 Corporations Act 2001 (Cth), s 941D. 
66 Corporations Act 2001 (Cth), s 942B. See, for example Eric Preston Pty Ltd v Euroz Securities Ltd, unreported 
judgement Federal Court of Australia 19 February 2010, BC 201000671. 
67 Corporations Act 2001 (Cth), s 942C. 
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The Corporations Act 2001 (Cth) makes provision for altering a FSG after its preparation and for 
the delivery of a supplementary FSG to correct misleading or deceptive statements, or 
omissions or to update information.68 
Where personal advice is provided by a financial services licensee or by an authorised 
representative (the “providing entity”) to a retail client there are additional obligations imposed on 
the providing entity. The providing entity must only provide the advice to the client if: 
(a) the providing entity: 
(i) determines the relevant personal circumstances in relation to giving the advice; 
and 
(ii) makes reasonable inquiries in relation to those personal circumstances; and 
(b) having regard to information obtained from the client in relation to those personal 
circumstances, the providing entity has given such consideration to, and conducted 
such investigation of, the subject matter of the advice as is reasonable in all of the 
circumstances; and 
(c) the advice is appropriate to the client, having regard to that consideration and 
investigation.69 
The providing entity has an obligation to warn the client if: 
(a) the advice is based on information relating to the client's relevant personal 
circumstances that is incomplete or inaccurate; and 
(b) the providing entity knows that the information is incomplete or inaccurate, or is 
reckless as to whether it is incomplete or inaccurate … 
The warning must communicate that: 
(c) the advice is, or may be, based on incomplete or inaccurate information relating to 
the client's relevant personal circumstances; and 
(d) because of that, the client should, before acting on the advice, consider the 
appropriateness of the advice, having regard to the client's relevant personal 
circumstances.70 
The providing entity must give the retail client a Statement of Advice (SOA) covering the matters 
specified in the Act, including any warning given to the client in relation to the advice.71 
                                                 
68 Corporations Act 2001 (Cth), ss 942E, 943A. 
69 Corporations Act 2001 (Cth), s 945A. 
70 Corporations Act 2001 (Cth), s 945B. 
71 Corporations Act 2001 (Cth), ss 947B, 947C. Note that a SOA exemption is given to certain general insurance 
policies. 
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Non-compliance with the disclosure provisions through misleading or deceptive statements or 
omissions in the disclosure documents or statements (FSG, Supplementary Financial Services 
Guide or SOA) gives rise to various offences under the Corporations Act 200172 and is grounds 
for civil action for loss or damage.73 
The Corporations Act 2001 (Cth) extends protection to funds in the hands of a financial services 
licensee where the money has been paid or received in connection with a financial service or a 
financial product.74 The licensee must ensure that the money is paid into an approved Australian 
account that meets certain requirements75 and moneys in such account are not capable of being 
attached or otherwise taken in execution, or of being made subject to set-off, charge or charging 
order except at the suit of the person entitled to the money.76  
Specific provision is made for insurance in s 985B of the Corporations Act 2001. This section 
provides: 
(1) If: 
(a) a contract of insurance is arranged or effected by a financial services licensee; and 
(b) the licensee is not the insurer; 
payment to the licensee of money payable (whether in respect of a premium or otherwise) 
by the insured under or in relation to the contract is a discharge, as between the insured 
and the insurer, of the liability of the insured to the insurer in respect of that money. 
(2) Payment to a financial services licensee by or on behalf of an intending insured of money 
(whether in respect of a premium or otherwise) in respect of a contract of insurance to be 
arranged or effected by the licensee with an insurer (not being the licensee) is a discharge, 
as between the insured and the insurer, of any liability of the insured under or in respect of 
the contract, to the extent of the amount of the payment. 
(3) Payment by an insurer to a financial services licensee of money payable to an insured, 
whether in respect of a claim, return of premiums or otherwise, under or in relation to a 
contract of insurance, does not discharge any liability to the insurer to the insured in 
respect of that money. 
This section mirrors the provisions of s 14 of the now-repealed Insurance (Agents and Brokers) 
Act 1984 (Cth).77  It addresses the common law position relating to the liability of an insured to 
the insurer for premiums paid to an insolvent broker, or payment by an insurer to an insurance 
intermediary of moneys such as claims settlement moneys and return premiums where the 
                                                 
72 Corporations Act 2001 (Cth), ss 952A – 952M. 
73 Corporations Act 2001 (Cth), ss 953A – 953C. 
74 Corporations Act 2001 (Cth), s 981A. 
75 Corporations Act 2001 (Cth), s 981B. See also the Corporations Regulations 2001 and the extensive requirements 
in relation to trust account provisions. 
76 Corporations Act 2001 (Cth), s 981E. 
77 Repealed by the Financial Services Reform (Consequential Provisions) Act 2001 (Cth). 
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intermediary goes into liquidation or otherwise cannot make payment to the insured. 
Except in the case of marine insurance, at common law where an insured pays a premium to an 
insurance broker who becomes insolvent before the premium is transferred to the insurer, the 
insured is liable to the insurer for the premium.78 In Norwich Winterthur Insurance (Aust) Ltd v 
Con-Stan Industries of Australia Pty Ltd,79 the question for resolution was whether the insurers 
remained liable to the insurer for payment of premiums in respect of policies for general 
insurance, having already paid those premiums to brokers. The brokers were in liquidation and 
had failed to pay the premiums to the insurer. In the decision at first instance it was held that the 
contracts of insurance contained an implied term, based upon commercial usage and business 
efficacy, that payment to the broker by the insureds was a good discharge of their liability to the 
insurer. The insurer appealed, disputing the existence of any such implied term and contending 
that it was entitled to recover from the insureds premiums due and still unpaid. The majority of 
the New South Wales Court of Appeal held that a term could not be implied based on custom or 
business efficacy. 
In the case of marine insurance where a marine policy is effected on behalf of an insured by a 
broker, the broker is directly responsible to the insurer for the premium in the absence of an 
agreement to the contrary; that is, the insured is discharged from any further responsibility to pay 
the premium where for whatever reason the broker defaults.80 However this is no longer the 
situation in Australia.81 
The Australian Law Reform Commission (ALRC), in advancing a new regime,82 pointed out that 
the insurer is the one who acquiesces in a broker's temporary treatment of premium money as 
his own, who extends credit, and who is better placed to apprehend impending insolvency. 
Moreover, insurers can protect themselves against the loss of claims settlement and return 
premium moneys by making payment direct to the insured, or by only making payment against 
the receipt of the insured, or by issuing their cheques in the name of the insured rather than the 
broker, payable to order and crossed “not negotiable account payee only”. For these reasons 
the ALRC felt that insurers were better placed to protect themselves and should bear the risk of 
loss of moneys, be they premiums, claims settlement amounts or return premiums. 
                                                 
78 Norwich Winterthur Insurance (Aust) Ltd v Con-Stan Industries of Australia Pty Ltd [1983] 1 NSWLR 461; (1983) 2 
ANZ Insurance Cases 60-513 (CA), Hutley JA at 465–466, Glass JA at 472, Mahoney JA at 478–479 (NSWLR) 
(reversing the earlier decision of Rogers J in Norwich Winterthur Insurance (Aust) Ltd v Con-Stan Industries of 
Australia Pty Ltd [1981] 2 NSWLR 879; (1981) 2 ANZ Insurance Cases 60-457). On appeal to the High Court, the 
decision of the New South Wales Supreme Court of Appeal was affirmed: Con-Stan Industries of Australia Pty Ltd v 
Norwich Winterthur Insurance (Aust) Ltd (1986) 160 CLR 226; 60 ALJR 294; 64 ALR 481; 4 ANZ Insurance Cases 60-
700. See the comments of KCT Sutton, Insurance Law in Australia (3rd ed, LBC Information Services, 1999) p 279–
280. Other cases where this issue has been raised include: Re Palmdale Insurance Ltd (in liq) [1982] VR 921; (1981) 
1 ANZ Insurance Cases 60-436; Evans v Monadelphous Corp Pty Ltd (1983) 2 ANZ Insurance Cases 60-512 
(WASC); Menzies v Security & General Insurance Co (NZ) Ltd (1990) 6 ANZ Insurance Cases 61-029 (NZHC); 
Multicorp Insurance Ltd (in liq) v Southern Cities Brokers Ltd (1990) 6 ANZ Insurance Cases 60-996 (NZHC). 
79 [1983] 1 NSWLR 461; (1983) 2 ANZ Insurance Cases 60-513 
80 See Marine Insurance Act 1908 (NZ), s 53; Marine Insurance Act 1906 6 Edw 7 c 41 (UK), s 53; Helicopter 
Equipment Ltd v Marine Insurance Co Ltd [1986] 1 NZLR 448; (1986) 4 ANZ Insurance Cases 60-730 (HC). 
81 Marine Insurance Act 1909 (Cth), s 59 was repealed by the Financial Services Reform (Consequential Provisions) 
Act 2001. For a decision prior to repeal see Evans v Monadelphous Corp Pty Ltd (1983) 2 ANZ Insurance Cases 60-
512 (WASC). 
82 Australian Law Reform Commission, Insurance Agents and Brokers, Report No 16 (AGPS, 1980). 
 Page 16 of 25 
Consequently, as far as financial services licensee insolvencies are concerned, based on the 
application of s985Bthe insurer carries the risk of losing premiums and having to pay claims or 
return premiums twice over. However, the risk of this eventuating is reduced by the statutory 
regulation of licensees and, in particular, by the establishment of approved trust account 
requirement.83 
Financial services licensees are not to engage in unconscionable conduct and a person 
suffering loss or damage due to unconscionable conduct may recover the amount of loss or 
damage by action against the licensee.84   The notion of unconscionability in the context of this 
provision is said to import “a high level of moral obloquy”.85  A particular prohibition is placed on 
the hawking of financial products and a person must not offer financial products for issue or sale 
in the course of, or because of, an unsolicited meeting with another person.86  
The Corporations Act 2001 (Cth) prohibits a person from making a statement, or disseminating 
information, that is false in a material particular or is materially misleading. This prohibition 
applies to a statement or information that is likely to induce persons to apply for financial 
products, or to dispose of or acquire financial products.87 
A person must not, in the course of carrying on a financial services business, engage in 
dishonest conduct in relation to the financial product or service.88 Similarly a person must not 
engage in conduct that is misleading or deceptive, or is likely to mislead or deceive in relation to 
a financial product or service.89 
The Corporations Act 2001 (Cth) specifies situations in which giving financial product advice that 
consists of, or includes, a recommendation to acquire a financial product gives rise to an 
obligation to provide a Product Disclosure Statement (PDS) for the product.90 Situations where 
persons (such as the issuer of a financial product or financial services licensee)91 must give a 
PDS for a financial product are where there is an offer to issue or an offer to acquire a financial 
product, or to arrange the same, or where the financial product is issued to a person as a retail 
client.92 
PDSs must contain statements and information prescribed by the Act including, as appropriate: 
(1) the responsible person; 
                                                 
83 Compare Insurance (Agents and Brokers) Act 1984 (Cth), s.14. 
84 Corporations Act 2001 (Cth), s 991A.  
85 See ASIC v National Exchange Pty Ltd (2005) 148 FCR 132; Canon Australia Pty Ltd v Patton [2007] NSWCA 246; 
Joelco Pty Ltd v Balanced Securities Ltd [2009] QSC 236. 
86 Corporations Act 2001 (Cth) s 992A. 
87 Corporations Act 2001 (Cth), s 1041E. 
88 Corporations Act 2001 (Cth), s 1041G. 
89 Corporations Act 2001 (Cth), s 1041H.  See Rawley Pty Ltd v Bell (No. 2) [2007] FCA583. 
90 Corporations Act 2001 (Cth), Pt 7.9. 
91 Corporations Act 2001 (Cth), s 1011B defines regulated person as being persons and entities who recommend or  
issue retail financial products as defined by the Act. 
92 Corporations Act 2001 (Cth), s 1012B. 
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(2) the issuer of the financial product; 
(3) the financial services licensee providing services in relation to the issue or sale of the 
financial product; 
(4) information about any significant benefits and any significant risks; 
(5) the cost of the product; 
(6) amounts payable after acquisition; 
(7) other significant characteristics or features; 
(8) a dispute resolution system that covers complaints; 
(9) any cooling-off provisions; and 
(10) the date of the statement.93 
Various offences are created in relation to breaches of the product disclosure rules94 and a civil 
action for loss or damage is available where the PDS is defective or where there is non-
compliance with the required process.95 
The liability and responsibility of a licensee for a representative's conduct is addressed in the 
Corporations Act 2001 (Cth).96 The basic proposition is that the licensee is responsible, as 
between the licensee and the client, for the conduct of the representative, whether or not the 
representative's conduct is within authority.97 
This is reinforced by other provisions in the Act98 which make it clear that conduct engaged in on 
behalf of a body corporate by: 
(a) a director, employee or agent of that body, within the scope of the person's actual or 
apparent authority; or 
(b) by any other person at the direction or with the consent or agreement (whether 
express of implied) of a director, employee or agent of the body, where the giving of 
the direction, consent or agreement is within the scope of the actual or apparent 
authority of the director, employee or agent; 
is taken … to have been engaged in also by the body corporate.99 
                                                 
93 Corporations Act 2001 (Cth), ss 1013C – 1013D. 
94 Corporations Act 2001 (Cth), ss 1021A – 1021O. 
95 Corporations Act 2001 (Cth), ss 1022A – 1022C. 
96 Corporations Act 2001 (Cth), ss 917A – 917F. 
97 Corporations Act 2001 (Cth), s 917B.  See, for example, Zhang v Minox Securities Pty Ltd (2009) 72 ACSR 556; 
Berry v Questor Financial Services Ltd [2009] NSWSC 1402. 
98 Corporations Act 2001 (Cth), ss 769A – 769C. 
99 Corporations Act 2001 (Cth), s 769B(1). 
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The Corporations Act 2001, by imposing liability upon a licensee for the conduct of its 
representative, regardless of whether the representative's conduct is within that person's 
authority, provides a radical departure from the common law position. At common law, the basic 
rule of agency is that a principal is only bound by any of the acts of an agent within the scope of 
the agent's actual or apparent (ostensible) authority, or by any unauthorised act which the 
principal chooses to ratify.100 The Corporations Act 2001 in effecting this change is maintaining 
the reform first introduced by s 11 of the now-repealed Insurance (Agents and Brokers) Act 1984 
(Cth). 
The Corporations Act 2001 makes it clear that licensees are jointly and severally responsible, for 
the conduct of multi-agents or multi-representatives (persons who represent more than one 
licensee).101 
 
4. Brokers' and Agents' Common Law Duties 
Where an agent has failed to carry out the terms of his or her agency agreement, or has failed to 
perform his or her obligations with care, the principal may bring an action against him or her for 
breach of contract, or in negligence.102 A broker, as an agent for the insured, must exercise due 
care and skill in advising his or her clients.103 In Zisopoulos v Barry Johnston (Insurance 
Brokers) Pty Ltd104, the plaintiff insured claimed damages in negligence against the defendant 
brokers for arranging motor vehicle insurance on his behalf with an insurer who subsequently 
went into liquidation and was unable to pay a claim made by the plaintiff. Connor J for the 
Supreme Court of the Australian Capital Territory held: 
[I]f [the broker] had acted with the care and skill which it was reasonable to expect 
from an insurance broker he should have realised that the insurer, which he had 
selected for the plaintiff, was in a doubtful financial position and should have warned 
                                                 
100 See, eg Freeman & Lockyer v Buckhurst Park Properties (Mangal) Ltd [1964] 2 QB 480; [1964] 2 WLR 618; [1964] 
1 All ER 630 (CA); British Bank of Middle East v Sun Life Assurance Co of Canada (UK) Ltd [1983] 2 Lloyd's Rep 9 
(HL). See Contracts: Specific 8.1 “Agency” [8.1.1]ff; see also Derham v Amev Life Assurance Co Ltd (1981) 56 FLR 
34; 2 ANZ Insurance Cases 60-459 (ACTSC); Macfie v State Government Insurance Office (Qld) (1984) 1 MVR 243; 
3 ANZ Insurance Cases 60-606 (QSC); Bell v Australian Eagle Insurance Co Ltd (1990) 6 ANZ Insurance Cases 60-
983 (FCA); Farrell v National Mutual Life Assn of Australasia Ltd [1991] 2 Qd R 624; (1991) 6 ANZ Insurance Cases 
61-030 (QSC). For the common law position in the United Kingdom, see Insurance Broking Practice and the Law 
(Informa, subscription service). 
101 Corporations Act 2001 (Cth), s 917C. This section also sets out rules for determining the particular licensee or 
licensees who will be responsible, or jointly and severally responsible, for the conduct of multi-agents. 
102 See, eg Osman v J Ralph Moss Ltd [1970] 1 Lloyd's Rep 313 (CA); Esso Petroleum Co Ltd v Mardon [1976] QB 
801; [1976] 2 WLR 583; [1976] 2 All ER 5 (CA); Pennant Hills Restaurants Pty Ltd v Barrell Insurances Pty Ltd (1981) 
145 CLR 625; 55 ALJR 258; 12 ATR 256; 34 ALR 162; 81 ATC 4152; Shepherd v National Mutual Life Assn of 
Australasia Ltd (1994) 8 ANZ Insurance Cases 61-233 (VSC); Dugald Mitchell Insurance Agencies Pty Ltd v Bottom 
(1997) 9 ANZ Insurance Cases 61-338 (NSWCA); Unity Insurance Brokers Pty Ltd v Rocco Pezzano Pty Ltd (1998) 
192 CLR 603; 72 ALJR 937; 154 ALR 361; 10 ANZ Insurance Cases 61-396; [1998] HCA 38; Astley v Austrust Ltd 
(1999) 197 CLR 1; 73 ALJR 403; 161 ALR 155; [1999] Aust Torts Reports 81-501; [1999] ANZ ConvR 529; [1999] 
Aust Contract Reports 90-101; [1999] HCA 6. See also discussion in Professional Liability, “Tort” [27.1.7] – [27.1.9]; 
“Contract” [27.1.10] – [27.1.11]; “Insurance Brokers” [27.6.5] – [27.6.20]. 
103 See discussion of brokers' duty of care in Professional Liability, “Duty of Care” [27.6.7] – [27.6.16]. 
104 (1982) 2 ANZ Insurance Cases 60-461 
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the plaintiff of it and advised him to get cover from another insurer. In failing to do so I 
think that the defendants … were negligent.105 
In determining whether an insurer is in financial difficulty, insurance brokers should consider 
rumours in the marketplace and auditors' and annual reports.106 
A broker must procure satisfactory insurance cover within a reasonable period of time and other 
intermediaries, such as loss adjusters, must exercise reasonable care in the performance of 
their duties. In Pennant Hills Restaurants Pty Ltd v Barrell Insurances Pty Ltd107 an insurance 
broker failed to effect appropriate workers' compensation insurance for Pennant Hills 
Restaurants, one of its clients. The failure to so insure its client was negligent and constituted a 
breach of contract, thereby exposing the broker to liability. As a result of the default of the 
insurance broker to arrange this insurance cover, Pennant Hills Restaurants became liable to 
make contributions to an Uninsured Liability Fund following the injury to one of its workers. The 
High Court ordered that the broker pay as damages a sum that would put Pennant Hills 
Restaurants in the same position as if it did not have to make those payments.108 
Similarly, in Gold Star Insurance Co Ltd v Dominion Adjusters Ltd109 the New Zealand Court of 
Appeal held110 that a loss adjuster who had failed to exercise reasonable care in the 
performance of his duties was liable to recompense the insurer, its principal, for the amount it 
had paid out under a policy of motor vehicle insurance. The policy in question contained a 
clause exempting the insurers from liability if the driver had been affected by intoxicating liquor 
at the time of the accident and an inquest into the driver's death found that there was a 
substantial concentration of alcohol in his blood. The assessor, who did not attend the inquest, 
made no mention of alcohol impairment in his report, and the insurer duly paid the claim.  
Woodhouse P and Sir Thaddeus McCarthy concluded that the assessor had made an 
                                                 
105 Zisopoulos v Barry Johnston (Insurance Brokers) Pty Ltd (1982) 2 ANZ Insurance Cases 60-461 (ACTSC), 
Connor J at 77,576. See also Osman v J Ralph Moss Ltd [1970] 1 Lloyd's Rep 313 (CA); Tanevski v Trenwick 
International Ltd (2003) 13 ANZ Insurance Cases 61-587; [2003] NSWCA 303; but see Onsite Contractors Pty Ltd v 
Old Charter Insurance Co Ltd (1985) 3 ANZ Insurance Cases 60-632 (NSWSC). Note that false assurances by a 
broker's employee to a client that the client was insured and that a policy would be forwarded, may amount to 
misleading or deceptive conduct in breach of Trade Practices Act 1974 (Cth), s 52: see Gokora Pty Ltd v Montgomery 
Jordan & Stevenson Pty Ltd (1986) 4 ANZ Insurance Cases 60-727; [1986] ATPR 40-772 (FCA) 
106 Beck Helicopters Ltd v Edward Lumley & Sons (NZ) Ltd (1990) 6 ANZ Insurance Cases 60-995 (NZHC), Hillyer J 
at 76,640–76,641. 
107 (1981) 145 CLR 625; 55 ALJR 258; 12 ATR 256; 34 ALR 162; 81 ATC 4152 
108 Pennant Hills Restaurants Pty Ltd v Barrell Insurances Pty Ltd (1981) 145 CLR 625; 55 ALJR 258; 12 ATR 256; 34 
ALR 162; 81 ATC 4152, see, in particular, the comments of Gibbs J at 638–640 (CLR); see also Fraser v BN Furman 
(Productions) Ltd [1967] 1 WLR 898; [1967] 3 All ER 57 (CA); Mitor Investments Pty Ltd v General Accident Fire & 
Life Assurance Corp Ltd [1984] WAR 365; (1984) 3 ANZ Insurance Cases 60-562; [1984] Aust Torts Reports 80-583 
(WASC); Doody v Probent (1989) 6 ANZ Insurance Cases 60-962 (SASC); Geoffrey W Hill & Assocs (Insurance 
Brokers) Pty Ltd v Squash Centre (Allawah North) Pty Ltd (1990) 6 ANZ Insurance Cases 61-012 (NSWCA); Marvin 
Manufacturers (Aust) Pty Ltd v Chamber of Manufacturers Insurance Ltd (1992) 7 ANZ Insurance Cases 61-122 
(VSC); L'Union Des Assurances De Paris IARD v Dynamic Satellite Pty Ltd (1996) 9 ANZ Insurance Cases 61-331 
(NSWCA). 
109 [1982] 2 NZLR 38 
110 Gold Star Insurance Co Ltd v Dominion Adjusters Ltd [1982] 2 NZLR 38 (CA), Woodhouse P and Sir Thaddeus 
McCarthy, with McMullin J dissenting on the basis that the assessor had undertaken reasonable enquiries and had 
satisfied the standard of care one would expect of a skilled assessor. 
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elementary mistake in failing to discover and report on the driver's blood alcohol count and as a 
consequence the assessor's performance of the contract fell far below what could reasonably be 
expected. It is plain, therefore, that the intermediary in the performance of his duties to arrange 
insurance cover, or in carrying out the terms of his agency agreement, or in investigating the 
quantum and validity of claims, must exercise due care, otherwise the principal may bring an 
action against him or her for breach of contract, or in negligence.111 
In conclusion, the following guidance given by Vincent J in Marvin Manufacturers (Aust) Pty Ltd 
v Chamber of Manufacturers Insurance Ltd112 seems most appropriate in considering a broker's 
duties: 
Broadly speaking, the limits of the duty imposed upon a broker are directly 
dependent upon the nature of the relationship which exists between the broker and 
its client, including the terms of the contract between them. Within its area of 
responsibility, the broker must exercise reasonable care and skill in the performance 
of its duties. Unless there exists a real reason for doing so, a broker cannot be 
regarded as burdened with a general duty to ensure that its client is impervious to 
loss or risk of loss through the absence of insurance, nor would it necessarily be 
obligated to explain in detail the effect of each term of a contract of insurance. In 
other words, the duty of a broker has to be viewed in a sensible and practical way, 
bearing in mind, that the broker acts on instructions, does not purport to provide 
legal advice, and that in commercial insurance transactions clients may often be 
experienced business persons or corporations with well developed capacities to 
identify and act in their own interests.113 
The exercise of reasonable care required of a broker may, in some circumstances, impose a 
duty to advise clients to disclose all material facts and to advise on the nature and extent of 
disclosure required.114 The broker's duty in this area is very significant as the insured, in dealing 
                                                 
111 See further Rearden v Kings Mutual Insurance Co (1981) 120 DLR (3d) 196 (NSSC); Mint Security Ltd v Blair 
[1982] 1 Lloyd's Rep 188 (QBD); General Accident Fire & Life Assurance Corp v Tanter (The Zephyr) [1984] 1 WLR 
100; [1984] 1 All ER 35 (QBD); Veljkovic v Vrybergen [1985] VR 419; (1984) 3 ANZ Insurance Cases 60-613 (FC); 
Eagle Star Insurance Co Ltd v National Westminster Finance Australia Ltd (1985) 58 ALR 165; 3 ANZ Insurance 
Cases 60-634 (PC); Kyles Transport Pty Ltd v Zurich Australian Insurance Ltd (1984) 3 ANZ Insurance Cases 60-600 
(NSWSC); Westlake v White (1984) 3 ANZ Insurance Cases 60-616 (NSWSC); Brooks v Sirius Insurance Co Ltd 
(1984) 3 ANZ Insurance Cases 60-601 (NSWSC); Lewis v Tressider Andrews Assocs Pty Ltd [1987] 2 Qd R 533; 
(1986) 4 ANZ Insurance Cases 60-750; Tadoran Pty Ltd (in liq) v NG Delaney Insurances Pty Ltd (1989) 5 ANZ 
Insurance Cases 60-900 (NSWSC); Bell v Australian Eagle Insurance Co Ltd (1990) 6 ANZ Insurance Cases 60-983 
(FCA); Provincial Insurance Australia Pty Ltd v Consolidated Wood Products Pty Ltd (1991) 25 NSWLR 541; 6 ANZ 
Insurance Cases 61-066 (CA); Parkinson v National Insurance Co of New Zealand Ltd (1991) 6 ANZ Insurance Cases 
61-072 (NZHC); Alexander Stenhouse Ltd v Guthrie & Co (Aust) Pty Ltd (1995) 8 ANZ Insurance Cases 61-265 
(VSCFC); Ferrcom Pty Ltd v Inbush (NSW) Pty Ltd (1997) 9 ANZ Insurance Cases 61-339 (NSWCA); Unity Insurance 
Brokers Pty Ltd v Rocco Pezzano Pty Ltd (1997) 9 ANZ Insurance Cases 61-343 (WASC); Unity Insurance Brokers 
Pty Ltd v Rocco Pezzano Pty Ltd (1998) 192 CLR 603; 72 ALJR 937; 154 ALR 361; 10 ANZ Insurance Cases 61-396; 
[1998] HCA 38; Countrywide Finance Ltd v State Insurance Ltd (1996) 9 ANZ Insurance Cases 61-359 (NZCA). 
112 (1992) 7 ANZ Insurance Cases 61-122 
113 Marvin Manufacturers (Aust) Pty Ltd v Chamber of Manufacturers Insurance Ltd (1992) 7 ANZ Insurance Cases 
61-122 (VSC), Vincent J at 77,611–77,612. In Rae v International Insurance Brokers (Nelson Marlborough) Ltd (1996) 
9 ANZ Insurance Cases 61-300 (NZHC), Heron J at 76,354 held that a broker had a duty to promptly advise the 
insured of their policy in terms and conditions. 
114 See discussion of brokers' duty of care in Professional Liability, “Duty of Care” [27.6.7] – [27.6.16]. 
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with the broker, will rarely have direct contact with the insurer, so the broker's position as 
intermediary is vital. 
The extent of the duty of a broker to proffer sound advice to a client will depend upon knowledge 
of special circumstances115, the relationship with the client in question116 and the particular facts 
of the case.117 For example, a broker cannot be expected to draw to his or her client's attention 
the necessity to disclose previous criminal convictions where there is nothing to suggest that his 
or her client is anything other than a respectable person; to demand otherwise, insurance 
brokers may run the risk of offended clients taking their business elsewhere. Similarly, where a 
broker is acting as little more than a conduit for the passing of messages between an insurer 
and agent of the insured, his or her failure to alert an insured of pitfalls in a policy is 
excusable.118 Conversely, where the broker is directly consulted and has knowledge of special 
circumstances pertaining to a particular policy, he or she will be liable for breach of duty if the 
insured is not alerted to those special circumstances or legal pitfalls.119 
An insurer is required to inform the insured in writing of the general nature and effect of the duty 
of disclosure.120 Non-disclosure precludes an insurer from exercising a right in respect of a 
failure to comply with the duty of disclosure unless that failure was fraudulent. The insurer is 
relieved of the requirement to give notice where the insurance contract is arranged by an 
insurance broker (not being an insurance broker acting under a binder) as agent of the 
insured.121 The supposition is that a warning from an insurer is unnecessary given the expert 
advice which the insured receives from his or her broker. 
                                                 
115 See, eg McNealy v Pennine Insurance Co Ltd [1978] 2 Lloyd's Rep 18 (CA) (failure to warn insured of unaccepted 
categories of motorists); Holmark Construction Co Pty Ltd v Willis Faber Johnson & Higgins (NSW) Pty Ltd (1988) 5 
ANZ Insurance Cases 60-877; [1988] Aust Torts Reports 80-215 (NSWSC) (where the broker was held to have 
breached his duty of care by accepting the insured's answer in circumstances in which the broker knew, or should 
have known, that the insured's answer was inconsistent with information previously conveyed by him). In Cee Bee 
Marine Ltd v Lombard Insurance Co Ltd [1990] 2 NZLR 1; (1989) 5 ANZ Insurance Cases 60-890, the New Zealand 
Court of Appeal held that if a broker charged with instructions to obtain a particular type of policy at the most 
economical rates fails in his efforts to do so, he is obliged to report the failure promptly to the insured and to seek 
further instructions (Richardson J at 4–5 (NZLR)). 
116 In Norwest Refrigeration Services Pty Ltd v Bain Dawes (WA) Pty Ltd (1983) 2 ANZ Insurance Cases 60-507, the 
Full Court of the Supreme Court of Western Australia saw the lack of direct consultation and instruction by a client as 
relieving a broker from the duty to draw certain exclusion clauses in a policy to the attention of the insured. An appeal 
to the High Court was unanimously dismissed: see Norwest Refrigeration Services Pty Ltd v Bain Dawes (WA) Pty Ltd 
(1984) 157 CLR 149; 58 ALJR 521; 55 ALR 509; 3 ANZ Insurance Cases 60-582; [1984] Aust Torts Reports 80-306. 
117 Fanhaven Pty Ltd v Bain Dawes Northern Pty Ltd [1982] 2 NSWLR 57; (1982) 2 ANZ Insurance Cases 60-480 
(CA), Reynolds JA at 61–62 (NSWLR). 
118 Norwest Refrigeration Services Pty Ltd v Bain Dawes (WA) Pty Ltd (1983) 2 ANZ Insurance Cases 60-507 
(WASCFC). 
119 McNealy v Pennine Insurance Co Ltd [1978] 2 Lloyd's Rep 18 (CA); Dunbar v A & B Painters Ltd [1985] 2 Lloyd's 
Rep 616 (QBD), noted in J Birds, “Liability of a Broker” [1986] JBL 239; Helicopter Resources Pty Ltd v Sun Alliance 
Australia Ltd (unreported, VSC, Ormiston J, CL 369 of 1990, 27 March 1991), noted in S Hetherington, “Marine 
Insurance: Non-disclosure – Helicopter Resources Pty Ltd v Sun Alliance Australia Ltd” (1992) 5 ILJ 86; Alexander 
Stenhouse Ltd v Austcan Investments Pty Ltd (1993) 67 ALJR 421; 112 ALR 353; 7 ANZ Insurance Cases 61-166 
(HCA); Matthews v Currie & Assocs Pty Ltd (1994) 8 ANZ Insurance Cases 61-210 (VSC); Akedian Co Ltd v Royal 
Insurance Australia Ltd [1999] 1 VR 80; (1997) 148 ALR 480; 10 ANZ Insurance Cases 61-398 (VSC). 
120 Insurance Contracts Act 1984 (Cth), s 22.  
121 Insurance Contracts Act 1984 (Cth), s 71. 
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A broker should advise the client of the general nature and effect of the duty of disclosure, and 
draw such other particular matters to the client's attention as the circumstances or idiosyncrasies 
of the subject matter of the insurance, the insured or the insurer, warrant. 
An agent must not act for another in a matter relating to his or her principal, without full 
disclosure of the material circumstances to that principal and acquisition of the principal's 
consent to the agent so acting.122 It is also incumbent upon an agent to abstain from making any 
secret profit out of the performance of his or her duties as an agent. A failure to account for such 
profit constitutes a breach of the agency agreement and will disentitle the agent from receiving 
any commission.123 
 
5. Principal's Common Law Duties 
A principal must indemnify an agent against losses, liabilities and expenses incurred in the 
performance of his or her obligations. The extent of this liability depends upon the nature of the 
agreement between the parties and the kind of business in which the agent is employed.124 As a 
result of this provision, it is now common for agency agreements to be drafted and effected with 
agents that contain clauses to the following effect: 
(1) except as allowed for in this agreement, the agent shall neither assume any obligation on 
behalf of the insurer nor incur any debts without the insurer's written permission; 
(2) if the agent exceeds the powers conferred by this agreement and causes any loss or 
damage to the insurer or causes the insurer to incur any liability, the agent agrees to 
indemnify the insurer against all actions, costs, claims or demands which may result; and 
(3) the agent also agrees to indemnify the insurer against all actions, costs, claims or 
demands for any loss or damage caused by the agent's negligence, wilful act, neglect or 
default or that of any employee, agent, subagent or contractor of the agent. 
Thus, insurers have sought to lessen the impact of the law upon themselves by creating 
extensive rights of recourse against their agents through the incorporation of such clauses. 
Moreover, at common law the principal is not obligated to indemnify the agent if the agent has 
acted without authority,125 or where the agent has in some other way breached his or her duty to 
                                                 
122 Anglo-African Merchants Ltd v Bayley [1970] 1 QB 311; [1969] 2 WLR 686; [1969] 2 All ER 421, Megaw J at 323 
(QB); Eagle Star Insurance Co Ltd v Spratt [1971] 1 Lloyd's Rep 295 (QBD) (but reversed in Eagle Star Insurance Co 
Ltd v Spratt [1971] 2 Lloyd's Rep 116 (CA) on a different point); North & South Trust Co v Berkeley [1971] 1 WLR 470; 
[1971] 1 All ER 980 (QBD). See GHL Fridman, The Law of Agency (6th ed, Butt, 1990) pp 156–157; FMB Reynolds, 
Bowstead on Agency (15th ed, Sweet & Maxwell, 1985) p 156.  
123 Taylor v Walker [1958] 1 Lloyd's Rep 490 (QB); Workman & Army & Navy Auxiliary Co-op Supply Ltd v London & 
Lancashire Fire Insurance Co (1903) 19 TLR 360 (CHD); Boardman v Phipps [1967] 2 AC 46; [1966] 3 WLR 1009; 
[1966] 3 All ER 721; Flynn v John F Jones & Co Ltd (unreported, NZHC, Gallen J, A125 of 1979, 26 April 1984). 
124 Universo Insurance Co of Milan v Merchants Marine Insurance Co Ltd [1897] 2 QB 93 (CA); Adams v Morgan & 
Co Ltd [1924] 1 KB 751 (CA).  
125 Barron v Fitzgerald (1840) 6 Bing NC 201; 133 ER 79. Note that difficult issues can sometimes arise where the 
agent acts for an undisclosed principal: see Marsh & McLennan Pty Ltd v Stanyers Transport Pty Ltd [1994] 2 VR 
232; (1993) 7 ANZ Insurance Cases 61-203 (FC).  
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the principal.126 Thus, the principal does not have to indemnify an agent against any losses or 
liabilities, or reimburse him or her in respect of any expenses which would not have been 
incurred had the agent possessed the standard of care and skill which he or she represented 
himself or herself as possessing.127 These observations relate to the position between principal 
and agent. The responsibility of an insurer vis-à-vis an insured for the conduct of the insurer's 
agent or employee is discussed above.  Liability is imposed on the insurer notwithstanding that 
the agent or employee did not act either within the scope of his or her authority or 
employment.128 In such situations, the insurer must indemnify the insured, but may endeavour to 
reclaim damages from the agent who has acted without authority. 
The major obligation of a principal is to pay an agent his or her commission, the remuneration 
agreed upon by the parties as the agent's reward for performing the undertaking. This obligation 
is generally spelt out in clear and detailed terms in the agency agreement, but in the absence of 
such express agreement there may be implied into the agency relationship an agreement to pay 
what is a reasonable remuneration in the circumstances.129 
 
6. Conclusions 
The major justifications for across-the-board licensing are well summarised by G Pearson130 as 
being cost-effectiveness and regulatory neutrality.  The notion that the regulatory burden should 
apply equally and in the same manner to all similar products and transactions is logical and 
undoubtedly derogates from artificial market segmentation.  However by taking a broader 
perspective this necessarily involves less particular focus upon a part of the market – in the 
context of this article, the insurance market.  Time will be the arbiter as to whether the more 
generic approach embraced by the Corporations Act 2001 (Cth), chapter 7, will prove to be as 
effective as the more industry specific legislation such as the Insurance Agents and Brokers Act 
1984 (Cth).  Many of the provisions of the repealed legislation have found new life in the 
                                                 
126 Hill v Featherstonhaugh (1831) 7 Bing 569; 131 ER 220, Tindal CJ at 571 (Bing). Note that in Advision Pty Ltd v 
Preservatrice Skandia Insurance Ltd (1984) 3 ANZ Insurance Cases 60-574 (VSC), it was held by O'Bryan J that in 
insurance law an agent is only liable in damages for breach of his or her duty and does not become the insurer. There 
is no rule that an agent in breach of a duty owed to a principal must indemnify the principal against all losses and 
liabilities incurred by him or her. This consequence, according to O'Bryan J, will only follow where there is an express 
or implied term in the contract with the agent. See Bell v Australian Eagle Insurance Co Ltd (1990) 6 ANZ Insurance 
Cases 60-983, where the Federal Court allowed a cross-claim by an insurer against its agent. The agent, by failing to 
complete a proposal for insurance properly, exposed the insurer to liability it otherwise could have avoided. The agent 
was in breach of its contractual duty to complete the proposal accurately.  
127 New Zealand Farmers' Co-op Distributing Co Ltd v National Mortgage & Agency Co of New Zealand Ltd [1961] 
NZLR 969 (SC). 
128 Corporations Act 2001 (Cth), s 916E(2). 
129 See Hugh V Allen & Co Ltd v A Holmes Ltd [1969] 1 Lloyd's Rep 348 (CA); Prudential Assurance Co Ltd v 
Rodrigues [1982] 2 NZLR 54; See also Lindner v Murdock's Garage (1950) 83 CLR 628; Esso Petroleum Co Ltd v 
Harper's Garage (Stourport) Ltd [1968] AC 269; [1967] 2 WLR 871; [1967] 1 All ER 699; Martin v Life Underwriters' 
Assn of New Zealand Inc (1984) 3 ANZ Insurance Cases 60-595 (NZHC); Priority Motorsport Benefits Ltd v Prudential 
Assurance Co New Zealand Ltd (1992) 7 ANZ Insurance Cases 61-117 (NZHC) (reversed on other grounds in Priority 
Motorsport Benefits Ltd v Prudential Assurance Co New Zealand Ltd (1993) 7 ANZ Insurance Cases 61-161 (NZCA)); 
Intelligent Insurance Brokers Pty Ltd v Australian Unity General Insurance Ltd (1997) 9 ANZ Insurance Cases 61-368 
(VSC). 
130 See G Pearson, “Risk and the Consumer in Australian Financial Services Reform” (2006) 28 Syd L R 99, at 109. 
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Corporations Act but the persons conducting business as agents or brokers are operating in a 
broader financial market context.  In other words, there is greater scope for individuals to act 
outside the boundaries of their particular knowledge and experience. The lack of industry 
specific legislation does not alone give rise to this outcome but the expanded “playing field” 
gives participants more latitude and perhaps less specific scrutiny. 
The publication of Policy Statements and Regulatory Guides by ASIC dealing with matters such 
as training of financial product advisors, financial requirements for licensees and conduct and 
disclosure standards is very helpful.  Legislation, of necessity, is more general in the obligations 
that it imposes and in the absence of detailed regulations or supplementary Policy Statements or 
Regulatory Guides it is impossible to cover with sufficient particularity the standards and 
problems encountered in a diverse and complex area such as financial services.  Of course, the 
legal status of these Policy Statements and Guides cannot be overstated.  In the final analysis to 
comply with the law a licensee's conduct must be consistent with the relevant provisions of the 
Corporations Act 2001 (Cth) and the Corporations Regulations 2001 (Cth).  With this caveat in 
mind the value of the ASIC guidance is well expressed in the statement by Brennan J in Re 
Drake (No 2): 
“Decision-making is facilitated by the guidance given by an adopted policy, and the 
integrity of decision-making in particular cases is the better assured if decisions can 
be tested against such a policy.  By diminishing the importance of individual 
predilection, an adopted policy can diminish the inconsistencies which might 
otherwise appear in a series of decisions, and enhance the sense of satisfaction 
with the fairness and continuity of the administrative process.”131 
The spectrum of regulatory approaches that are deployed appears to be very effective.  For 
example, at the self-regulatory level the General Insurance Code of Practice is subscribed to by 
more than 90% of the general insurance providers in the insurance industry.  The Code covers 
matters such as the standards of general insurers’ employees and their authorised 
representatives when selling insurance products and the handling of insurance claims.  There is 
a high level of consumer knowledge and awareness of the Code with Insurance Council of 
Australia data indicating that 80% of Australian consumers are aware of the Code’s existence.132  
Internal and external dispute resolution services afford another avenue of monitoring and 
compliance with the Financial Ombudsman Service reporting that 98% of claims for all classes 
of general insurance were accepted in the 2008/2009 financial year.133  The Code and dispute 
resolution processes operate in tandem with the many laws discussed in the article that govern 
the financial integrity of insurance intermediaries in the financial services market and, in an ideal 
world, self regulation should be the primary day to day control of conduct within the legislative 
framework.  The available evidence from sources such as the Insurance Council of Australia 
Annual Reports, the Financial Ombudsman Services134, the case law since the promulgation of 
chapter 7 of the Corporations Act 2001 (Cth) and the Australian Securities and Investments 
                                                 
131 (1979) 2 ALD 634, at 640 
132 Insurance Council of Australia, Annual Report, 2008 
133 Financial Ombudsman Service, General Insurance Code of Practice Overview of 2008/2009 Financial Year (2009). 
134 As above 
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Commission135 suggests that an encouraging balance is being achieved. 
                                                 
135 See, for example, ASIC Annual Report 2008-2009: A year of Consolidation (2009), p 55. 
